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Filing a Notice of Appeal

Td Smith

CLERK OF THE SUPREME COURT

STATE OF MONTANA

- The Montana Supreme Court has adopted revisions to the Rules of Appellate
Procedure. Rule 4(2) now requires a notice of appeal to be filed in the office of the

Clerk of the Supreme Court.

If you are appealing an order of the District Court,

your appeal must substantially comply with the attached Form 1, M.R.App.P.

IN THE SUPREME COURT OF THE STATE OF MONWA
Supreme Court Cause No.
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- V. NOTICE OF APPEAL( Smith
(\m"b OF Mr ? w;v:r\t\: OF ThE S ‘Pmu 'E COURT
Appellee. : TR i i e TN

NOTICE is given thatw the Appellant above-named and who is the
(plaintiff/petitioner) in that cause of 4ction filed in the]]ﬂR]:Ej;—_N]]}_ Judicial District, in and for the

County of , as Cause No(-|55p hereby appeals to the SuprQ‘we Court of the State of
Montana from the final judgment or order entered in such action on the day of NOV., 2@

THE APPELLANT FURTHER CERTIFIES:

1. That this appeal ___is/is not v/ subject to the mediation process required by M. R. App.
[f subject to mediation, the money judgment being sought ___ is/isnot____less than $5,000.

2. That this appeal is/isnot____ an appeal from an order certified as final under M. R.
P. 54(b). If this is such an appeal, a true copy of the District Court's certification order is attached herd
Exhibit "A."

3. That the notice required by M. R. App. P. 27 has been or will be given, within 11 days of

date hereof, to the Supreme Court and to the Montana Attorney General with respect to a challenge t
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constitutionality of any act of the Montana Legislature.
4. That all available transcripts of the proceedings in this cause
\/ ordered from the court reporter contemporaneously with the filing of this notice of appeal. If all

available transcripts have not been ordered, that Appellant has complied with the provisions of M. R. App.

P. 8(3) contemporaneously with the filing of this notice of appeal.

5. That included herewith is the filing fee prescribed by statute, or the affidavit to proceed without -

payment of the requlreckglmg fee prescribed in the Appendix of Forms as Forg 3.

Dated this 39 day of | )E( ,2009.

CERTIFICATE OF SERVICE

[ hereby certify that I have filed a true and accurate copy of the foregoing NOTICE OF APPEAL

with the Clerk of the Montana Supreme Court; and that [ have served true and accurate copies of the

foregoing NOTICE OF APPEAL upon the Clerk of the District Court, each attorney of record, and each

party not represented by an attorney in the above-referenced District Court action, as follows:

(fist name and address of the Clerk of the District Court and each attorney or party served).

Dated thls&cjday of / ZQ('
ClERK OF IISTRICT COURT 5(/,0@5/1//5 Ca//gf ﬁlaﬁ/tL b// ga%%a/(/

0. BOoX 3SUKo R0 Box S0300%
BULINGSMT™ SUO7-S0  HELENA, MT™ 594:90-3003

have been/have not been
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MONTANA THIRTEENTH JUDICIAL DISTRICT, YELLOWSTONE COUNTY

JERRY SALAZAR, ) Cause No. DV 09-1556
P-etitjo*,e,-, ; Judge Gregory R. Todd
VS. ; ORDER

STATE OF MONTANA, ;
Respondent. ;

On November 9, 2009, Petitioner Jerry Salazar (Salazar) filed a Petition for
Postconviction Relief, Affidavit in Support of said Petition and Memorandum in Support
of said Petition. The Memorandum merely cites authority for Salazar’s Petition in
general with the exception of the last paragraph of each claim. Salazar asserts both his
trial counsel and appellate counsel were ineffective. While the third ground of his
Petition is that he was given an excessive sentence, the third reason in his
Memorandum is the alleged failure of the prosecutor to disclose material evidence.

Whether the third ground is for failure to disclose exculpatory material by the
prosecutor or whether it is an excessive sentence, either rationale will not be heard by
this Court in a postconviction relief matter. Salazar pled guilty to both Sexual Assault
(Felony) and Bailjumping (Felony). He was sentenced on February 26, 2008, to twenty

years with ten suspended for the Sexual Assault and five years consecutive for the
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Bailjumping. Salazar appealed to the Montana Supreme Court and the Supreme Court
affirmed the sentence and all other matters appealed from by Salazar in citation 2009
MT 223N decided on June 30, 2009. Said issues could have been decided or raised on
appeal. The length or severity of the sentence is not appropriate for a postconviction
matter and can be raised in Sentence Review.

Salazar has used two different forms for his Petition for Postconviction Relief, but
they are both virtually identical. Both Petitions for Postconviction Relief are also virtually]
identical with his Affidavit in Support of Petition for Postconviction Relief. Whichever
Petition or Affidavit is considered, the moving document must meet the criteria of
Section 46-21-104(1) which requires that a postconviction relief petition must:

“(a) Identify the proceeding in which the petitioner was convicted,

give the date of the rendition of the final judgment complained of,

and clearly set forth the alleged violation or violations;

(b) Identify any previous proceedings that the petitioner may

have taken to secure relief from the conviction; and

(c) ldentify all facts supporting the grounds for relief set forth

in the petition and have attached affidavits, records, or other

evidence establishing the existence of those facts.”
In this case, Salazar did identify the proceeding in which he was convicted and give the
date of his final judgment. At most he gave a terse outline of any alleged violations.
Section 46-21-104(1)(a).

Salazar completely failed to satisfy the requirements of Section 46-21-104(1)(c)
in that he did not provide any facts supporting the grounds for his relief and did not
attach any affidavits, records or other evidence seeking to establish the existence of

those facts. Salazar’s Petition is a short assertion of alleged deficiencies by his trial and

appellant counsel based entirely upon conclusions without any facts.
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For all of the above

reasons, Salazar has failed to meet the threshold

requirements of filing the contents of a petition for postconviction relief pursuant to

Section 46-21-104. There

fore,

IT IS HEREBY ORDERED that the Petition for Postconviction Relief is

DISMISSED. ,&7

DATED this

Cc: .,Je/rry Salazar, Petitioner
YCAO

day of November, 2009.

HON. GREGORY R /'rbDD Disfy (c{ Court Judge

' D\/ OW

CERTIFICATE OF SERVICE

This is to certify that the foregoing was duly served
by U.S. mail or by hand the parties or their tto\:eys
of record at their last known address this iL day
of November 2009.

V\NNm

JUdI€13| Assistant To Hon. Gregory R. Todd

Z/




(ELTIFICHTE OF SERVICE

7 huby ety )%aff havi. Surved frue and accuratr. copies

of ¥ )Gfﬁéi()//?j Scid ¢c copies into $he U.S, ma//
pos%ag& /)m?oa/c/ ao/oﬂ,ssw/ fo /‘? >@//ow/n§

Dated ¥his 99" o/a/v OF Dac. 09 MM@W

EY 002‘(//1
Montoho. ;4)%//71}/ General  Montuno. Syprume Coun‘

NS North Seadlers £0O.Lox 03003
RO. Box 30140/ Holahe, M 9630~ 3003
Haleney, M S9630-140/ |

Clorss OF District Court
D/’S)(ﬁ'c%/oufbé/ Aborney R0, Box 35096
RO.Box 35085 3///%95, M 5907~ 50

Billrgs, M S907-5095



